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PROCEDURAL HISTORY 

 In an opinion issued on September 28, 2012, following an evidentiary hearing on August 23, 

2012, Michelle K. Walls, the claimant, was found not to have suffered a compensable injury by 

accident to her left knee on August 20, 2011.  Ms. Walls requested review. 

 The full Commissioner entered its review opinion on May 23, 2013, and held that Ms. Walls 

did suffer a compensable left knee injury as alleged.  The case was remanded for determination of 

the remaining issues. 

PRESENT PROCEEDING 

The remand was heard on-the-record, as suggested by the deputy commissioner in the May 

11, 2013, letter to counsel.  Mr. Moseley had no objection.  Ms. Huff asked either that an 

evidentiary hearing be conducted or that the defendants be permitted to file position statements.  

The Notice of On-the-Record Hearing1 was issued on June 18, 2013, and a schedule was set for 

                                                 
1 A letter correcting the Notice was issued on June 20, 2013, and included the claimant’s filings on February 14, 2012, 
and February 29, 2012, all of which were considered in the original evidentiary hearing.  Subsequently, a claim for 
temporary partial disability compensation was added for the period July 2, 2012, through august 13, 2012. 



JCN VA00000532055 

2 
 

filing position statements.  Initial statements were to be filed on or before July 8, 2013, with 

responsive statements due on or before July 18, 2013. 

Other than the claim for the left knee injury itself, which the full Commissioner determined 

in Ms. Walls’ favor, the following claims remained: 

Temporary total disability (TTD) August 20, 2011, through September 18, 2011; 

Temporary partial disability (TPD) September 19, 2011, through November 22, 2011; 

TTD, November 23, 2011, through December 22, 2011; 

TTD, December 23, 2011, through February 5, 2012; 

TTD, February 6, 2012, through July 1, 2012; and 

TPD, July 2, 2012, through August 13, 2012. 

STIPULATIONS 

 The parties again stipulated to a pre-injury average weekly wage of $253.18, with a resulting 

minimum compensation rate of $226.25. 

DEFENSES 

 The defendants maintained the following defenses: 

1. That Ms. Walls did not provide timely notice of her work accident; 

2. That the medical record does not support some periods of disability, particularly August 
20, 2011, through September 18, 2011, when the record indicated that Ms. Walls was 
out of work only one day, August 22, 2011;  

 
3. That Ms. Walls was not disabled from September 18, 2011, through October 25, 2011; 

and, by inference, 
 
4. That Ms. Walls was not disabled from July 2, 2012, through August 13, 2012. 
 

 
PREHEARING AND POST-HEARING EVIDENCE 

 The parties submitted no new evidence in this proceeding. 
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SUMMARY OF THE EVIDENCE 

 Evidence concerning the injury itself was fully set out in both the hearing and review 

opinions and, this issue having been decided, will not be repeated here. 

 As noted in the hearing opinion, Ms. Walls testified that she was unable to continue working 

after her injury.  Kevin Anderson, a co-worker, assisted Ms. Walls to the “front of the store” after he 

found her sitting on the floor, crying.  She told Anderson that “she had squatted down to put 

something on a bottom shelf and she felt her knee pop.”  He came across her shortly after that 

occurred.  He escorted her to the front of the store, where she met with Mary Harvey2 and Cathy 

Word, both of whom were assistant managers, and told them what happened.  She also related that 

she saw Dr. Alexander Salomon at the University of Virginia (UVA) on August 22, 2011.  She took 

these August 22 notes to Debbie Moore in personnel.   

According to Ms. Walls, Ms. Moore’s response was that Ms. Walls failed to submit a 

medical excuse within 24 hours of the event.  If she did not “slip and fall,” Ms. Moore reportedly 

stated, she did not have a workers’ compensation claim.  No paperwork was completed, and Ms. 

Walls did not complete any forms. 

Ms. Walls resisted going to see management because, Anderson testified, she told him she 

previously had missed time and was afraid of missing more.3   He convinced her to go see Ms. 

Word and Ms. Harvey, and Anderson remained with Ms. Walls during the entire conversation.  

According to Anderson, Ms. Walls told the two assistant managers “pretty much the same thing that 

she told me that she just squatted and felt her knee pop.” Id., at 117.  

 According to Ms. Word, Ms. Walls related that “she had squatted down or bent down and 

herd (sic) her knee pop.”  Id., at 130.  Ms. Word asked if “something create[d] an unsafe or, 

                                                 
2 At one point in the hearing Ms. Harvey erroneously was identified as “Ms. Arthur” but that mistake was corrected at 
that time. 
3 Ms. Walls had testified that she was bi-polar and manic depressive, and had Lyme Disease.  Hearing Transcript, at 12. 
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something related to her job duties caused that incident and [Ms. Walls] said no. …  She actually 

said, I’ve had problems with my knee before, my knee hurts, I just want to go home.”  Id., at 130.    

Anderson already had stated that Ms. Walls was “stocking on the grocery isle (sic) when she 

(sic) walked up.”  Id., at 134.  Ms. Walls related essentially the same information to Janice Setzer, 

the Asset Protection Manager.  “Ms. Walls approached me and said that while she was working on 

the candy isle (sic) in the grocery side, that when was stocking some shelves and that when she 

stood up she felt her knee pop, a sharp pain in her knee.”  Id., at 143.   As Asset Protection Manager, 

Ms. Setzer has responsibilities involving internal and external theft, safety, and hazardous waste 

compliance.  Ms. Setzer “guess[ed]” the date of this conversation was August 22, 2011.  Id., at 147.  

 Paperwork relating to the event was not completed until Ms. Walls and her husband 

returned to Wal-Mart on October 25, 2011. 

 The medical record will be repeated only as is necessary to a determination of the issues 

involved.4  There is no evidence that Ms. Walls was provided with a panel of physicians on the date 

of the accident.  Indeed, the defendants’ evidence at the hearing was that Ms. Walls rejected the 

offer of medical care.  The designated medical record discloses that Ms. Walls first saw Dr. 

Matthew Tatom, at Physicians Treatment Center, on August 20, 2011, for her knee.  His note 

appears to read, “0 restrictions per ortho[paedist].”  She saw Dr. Alexander Salomon, at the 

University of Virginia (UVA), on August 22, 2011, for the knee.  She was given a no work status on 

that date.  Dr. Eric Carson performed an orthopaedic consult on October 20, 2011, but there is no 

disability note until October 25, 2011.  She was returned to work with no squatting, deep bending, 

and kneeling.  

 An October 27, 2011, note by Kristie Markham, FNP, who is in Dr. Tatom’s office, relates, 

“We are going to restrict [Ms. Walls] as far as work per orthopedics.”  An Attending Physician’s 
                                                 
4 The parties’ medical designations together were well over 100 pages. 
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Report signed by Ms. Markham notes disability began on October 27, 2011.    Nevertheless, Ms. 

Markham also wrote on that same date that Ms. Walls was returned to work with “restrictions per 

ortho.”  On or about November 1, 2011, Wal-Mart apparently denied a referral to physical therapy.  

She did, however, begin a course of physical therapy on January 4, 2012, on referral from Dr. 

Michael Diminick. 

 Ms. Walls returned to Dr. Salomon, who wrote on November 23, 2011, that Ms. Walls 

would be “off work until seen and treated by orthopaedics.”  “The date,” he wrote, “is open-ended 

due to the delays in approval for her care.” 

 On December 23, 2011, Dr. Michael Diminick, an orthopedist at Orthopaedic Center of 

Central Virginia, placed Ms. Walls on sedentary work for one month.  She could walk or stand 

occasionally, lift no more than ten pounds occasionally, and as of her accident could lift and carry 

items such as small tools occasionally.  She was limited to four hours a day, answering telephones, 

on January 19, 2012, until her surgery. 

Left knee surgery was performed on February 6, 2012.  Dr. Diminick issued a no-work 

order until her next appointment on February 17, 2012.      Shortly thereafter, on February 20, 2012, 

Dr. Salomon wrote a letter “To Whom It May Concern,” stating that Ms. Walls was out of work, 

and on February 21, 2012, Dr. Diminick issued his Attending Physician’s Report indicating that 

Walls had been disabled for work since February 6, 2012, the surgery date, and continuing.   

On March 16, 2012, Ms. Walls returned to Dr. Diminick for follow-up after the surgery.  He 

wrote that she was six weeks post-operative for anterior cruciate (ACL) surgery and was out of 

work. She was to remain out of work until her next appointment on April 16, 2012.  Ms. Walls’ 

husband telephoned Dr. Diminick’s office on March 16, 2012, and reported that Wal-Mart would 

not accept Dr. Diminick’s work note of that date.  



JCN VA00000532055 

6 
 

On March 20, 2012, Ms. Walls’ physical therapist asked Dr. Diminick asked to see Ms. 

Walls.  He found that her left calf was more swollen than it should have been.  He sent her to the 

hospital directly for an ultrasound, and an “extensive deep venous thrombosis” (DVT) was 

discovered.   

On that same date, March 20, 2012, Dr. Diminick wrote “To Whom It May Concern.”  He 

stated that Ms. Walls was post-surgery on February 7, 2012, and that a Family Medical Leave Act 

(FMLA) form was completed on February 27, 2012.  On that form he had noted her non-work 

status to be from February 16, 2012, through March 16, 2012, her next appointment date.  He 

explained that the latter date was simply was an estimate and that “work restrictions are based on 

appointment to appointment.”  On March 16, 2012, she was taken out of work until her next 

appointment on April 6, 2012, at which time her status would be re-evaluated.  He concluded, “This 

letter is written to certify her medical condition.”   

On April 6, 2012, Dr. Diminick wrote a letter “To Whom It May Concern” 

[Ms. Walls] had disability preventing work prior to my seeing her and subsequently 
since I have operated on her, she has been unable to work and continues to be unfit 
for duty at … this time. 

 
That same day a note was issued keeping Ms. Walls out of work until her next appointment 

on May 18, 2012. 

On April 11, 2012, Dr. Salomon completed a questionnaire to the effect that Ms. Walls was 

unable to work during the time that he, Dr. Salomon, had treated her. 

Ms. Walls presented to the emergency room on or about April 15, 2013, with chest pain and 

was found to have a pulmonary embolus.  She was admitted to the hospital on April with a 

diagnosis of pulmonary embolism “status post recent ACL repair.”  A prior history of DVT in 

September 2010 was noted.  Ms. Walls was released from hospital care on April 18, 2012. 
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Dr. Diminick wrote another “To Whom It May Concern” letter on May 8, 2012, noting 

I am the treating orthopaedic surgeon for [Ms. Walls].  Ms. Walls underwent left 
knee surgery on February 6, 2012.  Ms. Walls developed left lower extremity deep 
venous thrombosis (blood clots) as a postoperative complication of the left knee 
surgery.  The surgery was performed as a result of an injury suffered working at 
Wal-Mart.  Following the left lower extremity blood clots, the patient developed 
pulmonary embolism. 

 
 Dr. Salomon had written a similar letter on May 7, 2012.   

On May 8, 2012, Dr. Diminick wrote “To Whom It May Concern,” stating that Ms. Walls 

developed “left lower extremity deep venous thrombosis (blood clots) as a postoperative 

complication of the left knee surgery.”  That surgery was performed as the result of the left knee 

injury Ms. Walls suffered at Wal-Mart, and the pulmonary embolism developed following the left 

leg blood clots. 

On August 14, 2012, Dr. Diminick returned Ms. Walls to regular work without restrictions.  

The last preceding disability note was that April 6, 2012, note from Dr. Diminick keeping Ms. 

Walls out of work until her May 18, 2012, appointment.  

It also must be noted that at the hearing, Ms. Walls testified that during the period August 

20, 2012, through September 18, 2012, she worked four hours a day, four-to-five days a week, 

rather than her usual eight-hour day.  Hearing Transcript, at 24-26.  There is no evidence to the 

contrary in the record. 

Ms. Walls also testified that she began working at a day care after her release to light duty  

in “early July” 2012, and began working in day care, but there is no evidence of her earnings or 

work hours in this position.   

ISSUE 

 Did the claimant provide timely notice of her accident to the employer? 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

On this evidence I find that Ms. Walls gave actual notice of an injury on the date it occurred, 

that the two assistant managers knew of it on that date, and that they knew Ms. Walls was stocking 

products in the grocery aisle when she was injured.   

In this case it appears that the assistant managers, and later Ms. Setzer, determined on their 

own, based upon what they mistakenly understood to be the elements of a workplace injury, that no 

workplace incident had occurred.  No documents were completed on either of these two dates 

because, according to Ms. Word and Ms. Setzer, Ms. Walls did not want to see a doctor.   

I also find that, rather than notifying Wal-Mart’s carrier so that a First Report of Accident 

could be filed, the two assistant managers, as well as Ms. Setzer, concluded themselves that no 

incident invoking the Workers’ Compensation Act had occurred.  This lack of response particularly 

is troubling since, even if Ms. Walls had suffered a previous non-work related knee injury, the 

aggravation or acceleration of that injury in a subsequent compensable accident would have been 

compensable.  See, e.g., Olsten v. Leftwich, 230 Va. 317, 336 S.E.2d 893 (1985).  

Therefore, two individuals in significant management positions in the store knew from the 

claimant herself on August 20, 2011, that she had suffered an injury while performing assigned 

tasks on August 20, 2011, and another individual in a significant safety management position knew 

on August 22, 2011.  This knowledge constitutes notice.  Kane Plumbing, Inc. v. Small, 7 Va. App. 

132, 71 S.E.2d 828 (1988). 

ISSUE 

 Does the evidence preponderate in establishing that the claimant was disabled to the extent 

and for the time periods alleged? 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 Based upon the claimant’s testimony at the hearing, she is entitled only to temporary partial 

disability compensation benefits, notwithstanding Dr. Salomon’s August 22, 2012, note, for the 

period August 20, 2011, through September 18, 2011, a period when, according to her own 

testimony, Ms. Walls worked four hours daily, four to five days a week.  She did state, however, 

that she was out of work the entire day on August 22, 2012.   

 Her actual work status, not necessarily her medical work status, is unknown from September 

19, 2011, through October 24, 2011, but she was placed on light duty on October 25, 2011, with the 

stated restrictions against bending, squatting, and stooping.  There was no noted restriction for hours 

worked until Dr. Salomon removed her from work on November 23, 2011, pending her treatment 

by an orthopedist.   

While an “open ended” temporary total disability status is not cognizable under the 

Workers’ Compensation Act [Hercules, Inc. v. Carter, 14 Va. App. 886, 419 S.E.2d 438 (1992) (en 

banc)], Ms. Wall was seen within thirty days by Dr. Diminick on December 23, 2011, when he 

returned her to sedentary work.  That period is sufficiently brief to be consistent with the intent of 

the Act since there is no contravening medical evidence demonstrating her partial disability during 

that time.  See Temple v. Hall’s Body, Inc., VWC File No. 215-37-34 (Review, August 2, 2004) 

[Ten-week period without marketing while on light duty found compensable when the employee 

anticipated returning to work with the employer when medically capable of doing so].   

Ms. Walls continued in a light-duty status, at her regular hours, until Dr. Diminick limited 

her to four hours daily on January 19, 2012, until her surgery date, which was February 6, 2012.   

Thereafter, the medical record reflects that Ms. Walls was temporarily and totally disabled 

until Dr. Diminick released her to return to full duty on August 14, 2012.  Nevertheless, Ms. Walls 
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testified to a return to work after she was released to light duty in “early July” 20125, but no 

evidence of earnings was submitted. As a result, even though Ms. Walls apparently marketed her 

residual capacity, this time frame from July 2, 2012, through August 13, 2012, cannot be presumed 

to constitute a period of wage loss.  See National Linen Service v. McGuinn, 8 Va. App. 267, 380 

S.E.2d 31 (1989). 

ISSUE 

 Are the defendants responsible for care and treatment provided by Dr. Salomon and Dr. 

Carter? 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 The record reflects that Ms. Word, the assistant manager, testified that Ms. Walls never 

mentioned that she wanted to see a doctor, and the offer of a physician was not made to her.  

Hearing Transcript, at 132, 135.  Consequently, in the absence of a panel, Ms. Walls was free to 

seek a physician of her own choosing.  Davis v. Brown & Williamson Tobacco Co., 3 Va. App. 

123, 348 S.E.2d 420 (1986). Referrals by that treating physician are the defendants’ responsibility. 

Press v. Ale, 1 Va. App. 153, 336 S.E.2d. 522 (1985);  Richmond Memorial Hospital v. Allen, 3 Va. 

App. 314, 349 S.E.2d 419 (1986). 

 Therefore, the defendants are responsible for evaluation and care by these physicians.   

 The following award shall enter. 

AWARD 

 An award is issued in favor of Michelle K. Walls, claimant, against Wal-Mart Associates, 

Inc., employer, and National Union Fire Insurance Co. of Pittsburg, insurer.  Based upon her 

average weekly wage, $253.18, the claimant’s weekly total disability compensation rate is $226.25, 

the minimum total disability compensation payable.    
                                                 
5 Neither party submitted a medical release to light duty remotely contemporaneous with an early July 2012 date. 
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These defendants shall pay to Ms. Walls weekly temporary total disability compensation of 

$32.32, one-seventh of her minimum weekly disability compensation rate, for the single day August 

22, 2011; 

These defendants shall pay to Ms. Walls weekly temporary partial disability compensation 

benefits of $84.39 for the period August 23, 2011, through September 18, 2011; 

These defendants shall pay to Ms. Walls weekly temporary total disability compensation of 

$226.25 for the period November 23, 2011, through December 22, 2011; 

These defendants shall pay to Ms. Walls weekly temporary partial disability compensation 

benefits of $84.39 for the period January 19, 2012, through February 5, 2012. 

The defendants shall pay to Ms. Walls weekly temporary total disability compensation 

benefits of $226.25 for the period February 6, 2012, through July 1, 2012, when she began other 

employment at an undisclosed wage. 

The defendants shall be responsible for reasonable and necessary medical care pursuant to 

Section 65.2-603 for as long as necessary. 

Out of accrued compensation benefits due and owing to the claimant, the defendants shall 

withhold $1,775.00 as an attorney’s fee and $756.95 in costs, for a total of $2,506.95 and pay that 

sum to Cary Powell Moseley, Esquire, for legal services rendered to the claimant in this case. 

This matter is hereby removed from the docket.  

REVIEW 

 You may appeal this decision to the full Commission by filing a Request for Review with 

the Commission within thirty (30) days of the date of this Opinion. 

 



Cary Powell Moseley
916 Main St Floor 3d
Lynchburg, VA 24504-1600 
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